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By Christina Entrekin Coad

he second Monday in October is
T Indigenous Peoples’ Day, a con-

temporary interpretation of the
Columbus Day federal holiday original-
ly enacted in 1932. How we approach
this day varies: some choose to honor
or celebrate, while others mourn. No
matter how you experience Indigenous
Peoples’ Day, it is personal, and it is
essential we commit to shifting our
lexicon from “Columbus Day” to “In-
digenous Peoples’ Day.”
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Erasure and Rewritten History:

The Imporiance of Acknowledging
Indigenous Peoples’ Day

Indigenous Peoples’ Day was pro-
posed by Indigenous people in 1977
to the United Nations as an offset to
anti-Indigenous discrimination and to
debunk the myth Columbus discov-
ered America. Many of us remember
the rhyme, “In 1492 Columbus sailed
the Ocean Blue.” This rhyme, and this
version of American history I learned
in school, sticks with me. I am certain
that somewhere exists a photograph
of me and my classmates dressed as
either Indian Braves or Pilgrims, each
costume fashioned from either a brown
paper bag or white butcher paper. I

feel a twinge of embarrassment to ad-
mit my excitement about having been
dressed in a paper bag, but it seemed
far better than being invisible. These
retellings of history, a discovered con-
tinent, of gracious Thanksgiving hosts
and their invited guests, are not only
inaccurate, but are also harmful and
dangerous rewritings of history.
Erasing and distorting Truth and
lived experience are long-standing tac-
tics of war, slavery, and colonization.
This threat is not confined to the past
but persists as a contemporary tool of
oppression being exacted in American

schools, libraries, and community cen-
ters. For example, Florida’s new 2023
standards for social studies education
include teaching, “slaves developed
skills which, in some instances, could
be applied for their personal benefit.”
I agree wholeheartedly with Congress-
woman Shantell M. Brown’s Newsweek
op-ed: “what’s happening in Florida is
part of an ongoing, and far from new,
effort across the country to erase, dis-
tort, and deceive people about Black
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New National Study Can Be a Catalyst for
Transformational Change in Public Defense
and the Criminal Legal System

By Robert C. Boruchowitz

There is a crisis in public defense,
as experienced lawyers quit because
the workload is crushing, and offic-
es struggle to replace them. In some
‘Washington counties this year, accused
persons sat in jail for weeks with no
lawyer at all. A new National Public
Defense Workload Study makes clear
that existing caseloads are far too
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A local practitioner’s
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high.! King County and most juris-
dictions in the state are facing signif-
icant turnover in defender staff and
challenges in recruiting experienced
attorneys for the most complex cases.

King County can be proud of the
progress it has made in improving
public defense since The Defender
Association was founded as the first
defender office in 1969. King County
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and Seattle were among the first ju-
risdictions to set maximum caseloads
for lawyers.

But the caseload limits, which
now are required by a state supreme
court rule, including 150 per year per
lawyer for felonies, were based on Na-
tional Advisory Commission standards
that are 50 years old. The practice has
changed dramatically, and defenders
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now must understand a variety of tech-
nology and forensic evidence that did
not exist when the standards were de-
veloped. They must digest terabytes of
digital data and review hours of police
video camera footage. The new Study
identified these changes as well as the
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PUBLIC DEFENSE

continued from page 1

need to review “cell phone data, and
social media data; the increasing use of
forensic evidence; and the expanding
scope of a criminal defense lawyer’s
obligations, such as advising clients
on the collateral consequences that
attend criminal convictions.”

Sentences have become longer,
and as less serious cases have become
diverted out of the criminal legal sys-
tem into alternatives, caseloads are
more difficult because the percentage
of complex cases has increased.

The old standards presumed that
a lawyer could do an “average” misde-
meanor in about five hours and an “av-
erage” felony case in about 13 hours.
There was no distinction between a
first offense “joy riding” and a multi-
count homicide. The new study, which

took more than a year, informed by 17
other studies from around the coun-
try and based on the analysis of 33
experienced defense attorneys, found
that “low severity” felonies require
35 hours of attorney time, and “low
severity” misdemeanor cases require
13.8 hours. This means that a lawyer
doing only low-level felonies could not
do more than about 47 felonies a year.

One implication of the study is
that to provide effective representa-
tion in 400 misdemeanors a year, as
Washington’s court rule would allow,
would require more than 5500 hours
of work, or 106 hours a week with no
vacations, holidays, or sick leave. The
study found that murder cases require
248 hours of attorney time. But King
County defenders who have murder
and other life sentence cases routine-
ly represent dozens of other clients at
the same time.

CONNELLY

LAW OFFICES
Offices in Seattle & Tacoma, WA

Most people who go to court in
America go to criminal court. Over-
whelmingly they are poor and dispro-
portionately they are people of color.
Although people who cannot afford a
lawyer are entitled to have one provid-
ed by the government, in some juris-
dictions that does not always happen,
and people end up pleading guilty
without a lawyer so they can get out
of jail. This year, three Washington
counties have had multiple months in
which they were unable to assign an at-
torney to people charged with crimes.

In Oregon recently, a federal judge
ordered that people held in the Wash-
ington County jail without a court-ap-
pointed lawyer must be released 10
days after their initial court appear-
ance.? The Oregon Supreme Court is
scheduled to hear argument Septem-
ber 19 on a writ of mandamus on the
questions of whether defenders may
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withdraw when their caseload is ex-
cessive and whether cases should be
dismissed if adequate counsel cannot
be timely appointed.?

Often public defense lawyers have
too many cases, not enough resourc-
es, and are paid less than they could
make in private practice. Even though
it is widely accepted that lawyers do-
ing criminal cases need investigators,
social workers, and paralegals to help
provide effective representation, many
public defense counsel have little or
no such help.

Even though King County defend-
ers have caseloads lower than the
court rule limits, given the changes in
practice since the court rule was ad-
opted, they struggle to provide effec-
tive representation to all their clients.

In a recent Seattle Times op-ed,
Department of Public Defense Direc-
tor Anita Khandelwal and King Coun-
ty Councilmember Girmay Zahilay
described the King County defend-
ers’ caseloads as unsustainable. They
wrote, “These caseloads grow even
worse daily as experienced defend-
ers qualified to handle the most seri-
ous cases quit, leaving a smaller and
smaller number of attorneys to handle
those most serious cases.™

They added: “The situation for
the shrinking number of attorneys
qualified to handle the most serious
offenses, such as murder or other
crimes that carry a life sentence, has
become even more dire.”

The National Public Defense
Workload Study, published Septem-
ber 12, was produced by an unusual
coalition that spent more than a year
preparing it. The RAND Corporation,
the American Bar Association, the
National Center for State Courts, and
Lawyer Hanlon, with funding support
from Arnold Ventures, prepared the
study and developed recommended
attorney hours per type of case.

The study has produced a series
of responses from state and national
organizations.

“The NPDWS study is yet another
alarm indicating that we have much
more work to do to make the consti-
tutional right to counsel real for every-
one,” said Emma Andersson, deputy
director of the American Civil Liberties
Union’s Criminal Law Reform Project.
“In this era of mass incarceration and
overcriminalization, public defenders
work to challenge systemic oppression
every day. Despite their essential role,
public defenders are consistently un-
dervalued. Lawmakers and decision-
makers must invest in public defense
systems, while simultaneously reduc-
ing mass incarceration.”

The Chair of the Washington State
Bar Council on Public Defense (CPD),
Jason Schwarz, who is Director of the
Snohomish County Office of Public
Defense, said:

The accused are entitled to an ef-

fective advocate and that means a

lawyer with time and resources to

help. This study underlines what
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PUBLIC DEFENSE
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public defenders are experiencing
every day, which is a staggering
increase in the number and com-
plexity of cases....The CPD un-
derstands that overworked public
defenders impact legal outcomes
for the accused and the fairness
of the criminal legal system.

The CPD Standards Committee
has been reviewing the study and has
begun developing recommendations
on how to apply it to the Washington
practice.

In August, the American Bar As-
sociation published revised Ten Prin-
ciples of a Public Defense Delivery
System. It reaffirmed that “For state
criminal charges, the responsibility
to provide public defense representa-
tion rests with the state; accordingly,
there should be adequate state fund-
ing and oversight of Public Defense
Providers.”

The Principles state:
Workloads should never be so
large as to interfere with the ren-
dering of quality representation
or to lead to the breach of ethi-
cal obligations. Workload stan-
dards should ensure compliance
with recognized practice and eth-
ical standards and should be de-
rived from a reliable data-based
methodology.

Citing the new national study in
a footnote, the Principles state that
national workload standards should
never be exceeded.

The Principles continue:

If workloads become excessive,

Public Defense Providers are ob-

ligated to take steps necessary to

address excessive workload, which
can include notifying the court or
other appointing authority that the

Provider is unavailable to accept
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additional appointments, and if

necessary, seeking to withdraw

from current cases.

A few days before the National
Study was released, the Washington
State Association of Counties (WSAQC),
joined by Pacific, Lincoln, and Yakima
Counties, filed suit against the State
of Washington, seeking a declaratory
judgment that the State’s trial court
public defense system violates the
state and federal constitutions.®

The Counties seek an injunction
“requiring the State to provide sta-
ble, dependable, and regular State
funding sufficient to enable counties
to provide constitutionally adequate
and equitable trial court indigent de-
fense services in addition to the other
critical services they must provide for
their residents.”

According to the complaint, Wash-
ington’s system of delegating trial
court indigent defense obligations to
the counties “denies indigent defen-
dants equal access to justice.” The
lawsuit alleges the State has failed to
provide counties with adequate and re-
liable funding. It also alleges that state
limits on counties’ authority to raise
tax revenue leave counties unable to
raise funds to cover court-appointed
criminal defense costs.

The lawsuit asks the Court to
declare the State’s indigent defense
system unconstitutional and require
that the State provide counties con-
sistent and stable funding for indigent
defense.

So, what can we do about this
crisis? The op-ed authors urged, “we
must invest in more of the kinds of
solutions voters support: diversion
programs for lower-level offenses and
more evidence-based strategies for re-
ducing crime, like supportive housing,
community-based accountability, and
mental health and addiction recovery
infrastructure.”

A

These approaches are consistent
with recommendations from other
experts, including The Sentencing
Project, which recently issued a re-
port recommending that prosecu-
tors not prosecute certain non-vio-
lent, non-public safety offenses and
emphasizing that community-based
approaches can prevent crime. They
added, “For offenses which cannot be
moved out of the criminal legal system
altogether, early short-term diversion
programs, which connect individuals
to services or rehabilitative program-
ming as early as prior to first court
appearance, can offer an alternative to
the harms associated with more pro-
longed court-involvement[.]””

The Sentencing Project cited a
study of more than 60,000 nonvio-
lent misdemeanor cases in Boston
that found that non-prosecution of a
non-violent misdemeanor resulted in
a 53% reduction in the likelihood of a
new criminal complaint and a 60% re-
duction in the number of new criminal
complaints, over the next two years,
compared to individuals subject to
standard case processing.?

The new National Public Defense
Workload Study can serve as a catalyst
for legislators, criminal defense law-
yers, prosecutors, judges, corrections
officials, former defender clients, and
representatives of community groups
to begin serious discussions both
about how to reduce the number of
cases in the system and to increase
public defense resources, including
more state funding.

Washington State Bar Association
President Hunter Abell described the
work of the Council on Public Defense
as critically important:

Fleshing out standards that will

support the state’s constitutional

obligation to provide ‘adequate’
legal counsel to anyone facing

a criminal charge. What we are

talking about here is how long a

person might have to wait to get

their day in court, and the quality

of their defense. Those are among

the foundations of criminal justice.

Without transformational change
soon, the erosion of public defense,
which is critical to preserving the
fairness and integrity of the criminal
legal system, could lead to delays in
adjudication, wrongful convictions,
and a complete collapse of respect for
the law and the courts. B

Robert C. Boruchowitz is Professor
from Practice and Director of The
Defender Initiative, Seattle University
School of Law. He is an emeritus
member of the WSBA Council on
Public Defense and was Director of The
Defender Association for 28 years.
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