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The Washington Supreme Court 
Should Adopt Revised Standards to 
Address the Crisis in Public Defense

By Robert C. Boruchowitz

Washington State, including King 
County, is facing a crisis in 
public defense. Experienced 

lawyers are leaving the practice because 
of the overwhelming caseload. In some 
counties, accused persons are waiting 
weeks without a lawyer.1 Many new law 
graduates who are interested in public 
defense are not even applying for open 
positions because they know that the 
workload is so high and in many parts 
of the state, the compensation is so low. 
The criminal legal system is on the verge 
of collapse.

But there is an opportunity for sig-
nificant change. The Washington State 
Bar Association Board of Governors 
recently adopted revised Standards for 
Indigent Defense calling for a three-year 
phase-in with significantly reduced case-
loads.2 The BOG recommended that the 
Washington Supreme Court adopt these 
Standards, and the Court has held two 
public hearings and received more than 
700 written comments on whether to 
amend existing court rules on standards.

The Superior Court Judges Associa-
tion representative told the Court that 
SCJA supports recommending phase one 
of the recommendations, because defend-
ers and their clients need relief immedi-
ately” but proposes delaying phases two 
and three to collect more information.3

While the Standards address a vari-
ety of elements of effective representa-
tion, including qualifications for complex 
cases and the need for adequate support 
staff and fair compensation, the ones that 
have engendered the most comments are 

those that would reduce significantly the 
caseload limits for defender attorneys. 
Current court rules adopted in 20124 set 
maximum annual per attorney caseloads 
as follows:

150 Felonies or 300 Misdemeanor 
cases … or, in jurisdictions that have 
not adopted a numerical case weight-
ing system as described in this Stan-
dard, 400 cases per year; or 
250 Juvenile Offender cases or 250 
Civil Commitment cases or
80 open Juvenile Dependency cases 
per attorney; 
Or 36 Appeals to an appellate court 
hearing a case on the record and 
briefs per attorney per year.
The new standards, informed by two 

years of work by the WSBA Council on 
Public Defense and a National Public 
Defense Workload Study published by 
the RAND Corporation5, which itself 
was informed by 17 workload studies 
from around the country, set a three-
year phase-in that would limit caseloads 
using a case credit system that by July 
2027 would require that “each full-time 
felony attorney shall be assigned cases 
constituting no more than 47 felony case 
credits and each full-time misdemeanor 
attorney shall be assigned cases consti-
tuting no more than 120 misdemeanor 
case credits.” The first reduction, by July 
2, 2025, would limit lawyers to no more 
than 110 felony case credits or 280 mis-
demeanor case credits.

There also is a new interim appellate 
standard of 25 appeals per year.6

Under this case credit system, a case 
with a life without parole (LWOP) sen-
tence would constitute eight credits, a 

non-LWOP murder case would equal 
seven credits, and a felony with the low-
est possible felony sentence would equal 
one credit. 

Those supporting the new limits cite 
the increased complexity in the practice 
since the current court rules were ad-
opted and the resulting crushing burden 
on defenders. They emphasize the racial 
disparity in defender clients and that 
many clients have been victims them-
selves. They cite the Court’s 2020 call to 
the bench and bar to address race bias 
in the legal system.7

The opponents cite the expected 
increased cost of hiring more staff, the 
lack of local government resources to 
meet that cost, the shortage of attorneys 
in rural areas, and in a handful of cases, 
a claim that there is no need to reduce 
the caseload. Some have called for a de-
lay for a Washington specific workload 
study. The Washington Office of Public 
Defense, while supporting a study of the 
structure of funding for public defense, 
reports that a statewide workload study is 
not possible because of the decentralized 
nature of public defense in Washington.

Some local officials said they could 
not meet the standards without signifi-
cant state funding. King County Execu-
tive Dow Constantine told the Court that 
defender standards were policy choices 
to be addressed by the legislature and 
local governments. He recommended 
more resources to reduce harm.8

The Washington Defender Associa-
tion supports the WSBA recommenda-
tions and calls for state funding for 50 
per cent of the cost of public defense.

One city prosecutor criticized the 
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national study in part because she said 
there were no persons on the study with 
Washington experience.9 In fact, three of 
the 33 lawyers on the study group had 
Washington public defense experience 
as well as experience in other states.10

A sample of the comments to the 
Court from defenders gives a sense of the 
unsustainable current caseload limits.11

One lawyer wrote that under the cur-
rent standards, “we are asking lawyers to 
make the decision: prioritize myself, my 
family and my mental health or prioritize 
an important and necessary job in spite 
of detriment to body and mind.”

A defender with more than 20 years 
of experience wrote: “Public defenders 
are one of society’s primary bulwarks 
against racism and injustice, but the work 
itself is grinding, relentless, and at times 
traumatizing.” 

A King County defender reported 
that he has 50 open felony cases, in 
which two clients face life without pa-
role sentences, six face indeterminate life 
sentences, and 30 face ten years or more 
in prison. He wrote, “Many will give up 
their right to trial because it will take 
years before I am prepared, and they are 
too poor to afford bail in the meantime. 
Many will plead guilty to crimes they 
did not commit.”

Two attorneys reported that they 
“represented a client who was acquitted 
of murder after waiting four years for his 
trial. This client was forced to wait in jail 
for the pendency of their case because 
it took four years to prepare the case 
for trial, due to work required on other 
cases and attorney attrition.” 

Another lawyer said she has to triage 
her cases, and “A justice system charac-
terized by triaging cases of the accused 
denies efficient, equal, and accurate jus-
tice to everyone involved—not just the 
accused, but victims, witnesses, and their 
families and communities.”

A lawyer with 20 years of experience 
wrote of “the soul crushing caseload” of 
defenders across the state and added:

We are losing competent and ex-
perienced attorneys in droves due 
to the unmanageable caseloads we 
are expected to carry. …. A work/
life balance is unattainable. Cases 
are not able to be heard in a timely 
manner because of the lack of avail-
able and sufficiently trained attorneys 
to handle those cases. The current 
system is ripe for error which only 

makes it more costly on the back end 
when dealing with appellate issues 
that arise from those errors. Most 
importantly, the current system is 
unjust to the people we are tasked 
with defending who languish in cus-
tody, lives on hold waiting for their 
cases to be heard.
One lawyer wrote:
My law degree did not teach me 
the language I needed to describe 
the lived in day-to-day world en-
dured by public defenders. I found 
those words in therapy books: “gas-
lighting,” “trauma bond,” “toxicity,” 
“trauma,” “guilt,” and “shame.” There 
may even be a common diagnosis for 
current and former public defend-
ers; “complex post-traumatic stress 
disorder.” 
Another lawyer wrote:
… it is nearly impossible for the roles 
of parent and public defender to co-
exist. … I am … deeply devoted to 
this work. However, to protect my 
health, my family, and my moral com-
pass, I will not continue to operate 
under these conditions. …. I have a 
case so voluminous that the discov-
ery was placed onto a specially pur-
chased external hard drive because 
my computer could not store all the 
discovery. To represent my clients 
effectively, I must review all these 
materials and speak to all these wit-
nesses to ensure that nothing is over-
looked. ... This situation is untenable. 
A lawyer with 20 years’ experience 

wrote: “At some point, I will reach the 
same conclusion as many of my former 
colleagues: I can no longer practice in 
public defense while claiming to honor 
my ethical obligations to my clients.” 

A lawyer with three years’ experi-
ence who had been an intern in the DC 
Defender office, where caseloads were 
one-third of what he has now, wrote:

Society is better off when we excel 
at our jobs, and we can only achieve 
our maximum potential if caseload 
standards catch up to modern times 
and leave behind the antiquated 
ideas of what indigent defense once 
was. 
An attorney with seven years’ expe-

rience wrote:
I have no doubt the revised standards 
will be expensive to implement. Un-
fortunately, our society has decided 
to try to prosecute its way around ad-

diction, mental illness, and poverty. 
There are many costs to that strat-
egy, and this is simply one of them. 
A King County attorney quit after 26 

years as a public defender because of the 
untenable caseload. They wrote:

I was absolutely convinced that the 
unrelenting strain, stress, and long 
hours would take my life if I stayed 
doing that work. …I knew if I re-
mained a public defender I would 
eventually suffer the heart attack, 
stroke, or aneurysm that, along with 
suicide, I have watched claim the life 
of so many of my colleagues. Seeing 
my own death on the horizon if I 
didn’t change course was shocking 
and is why I left public defense. 
Another lawyer described having had 

a stroke and a miscarriage while work-
ing as a defender.

A county commissioner wrote about 
the costs of increasing attorneys:

While there is no doubt that reform 
is needed in reshaping the process of 
appointing and paying for indigent 
defense attorneys, there is also no 
doubt that the counties, regardless 
of size and location, are incapable of 
providing and paying for indigent de-
fense as required of the states by the 
U.S. Constitution’s 6th amendment. 
Some judges and prosecutors oppose 

the new standards. Some prosecutors 
have said there would be vigilante justice 
if they cannot prosecute cases because 
of a lack of defender attorneys.

In a Seattle Times op-ed, two King 
County judges admitted: “Current case-
load standards are outdated and do not 
account for the complexities of today’s 
criminal cases with video, DNA and so-
cial media evidence.” But they opposed 
the standards and called for delay for a 
task force, review of state funding, and 
review of prosecutor filing practices.12

Six judges from Spokane, Pierce, 
and King Counties wrote to support the 
standards but with a one-year delay in 
full implementation. They wrote:

The discussion concerning the pro-
posed standards should not pit the 
constitutional right to public defense 
against public safety; the two are, in 
fact, interlocking pieces of a constitu-
tional justice system. …Experienced 
public defenders, including those 
qualified for Class A felony defense, 
conclude that they cannot provide 
sufficient representation carrying as 
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many cases as they have. They resign 
as a matter of ethics and self-care, 
no longer willing to prop up a de-
ficient approach to public defense. 
Over time, with continued attrition, 
a level of crisis results that is detri-
mental not just to public defenders 
but to all participants. 13

A federal judge from Spokane wrote:
People cannot be represented to 
the level required by the Constitu-
tion when their lawyers do not have 
enough time and resources …. The 
case levels for public defense in state 
court does not leave enough time for 
proper analysis and handling of in-
dividual criminal cases …. The case 
load for federal defenders is well be-
low the state level and the quality of 
representation reflects the case loads 
of the respective courts. 
Lisa Daugaard, co-director of Pur-

pose Dignity Action which concentrates 
exclusively on developing, implementing 
and supporting community-based public 
safety initiatives, including pre-booking 
diversion programs around the state 
aligned with the LEAD model, wrote:

We urge that the state proceed on 
both paths simultaneously—building 
the pre-booking diversion framework 
to scale, while implementing revised 
indigent defense standards over time. 
Creating a void, where there is no 
meaningful response to impactful 
law violations, is unwise from a pub-
lic policy standpoint, but creating a 
real, robust, well-regarded alternative 
to criminal charges absolutely is pos-
sible if these programs can be scaled. 
I hope your forthcoming orders and 
guidance will embrace the existing 
pre-booking diversion framework 
and acknowledge that it needs invest-
ment in order to contain the budget 
impact of the revised standards as 
far as possible. 
Washington does not need to re-

invent the wheel to establish effective 
diversion programs. An evaluation of 
LEAD (Law Enforcement Assisted Diver-
sion, Let Everyone Advance with Dignity) 
found that it led to reduced costs and 
“represents a promising alternative to the 
criminal justice system for repeated, low-
level drug and prostitution offenders.”5 

The Washington Legislature already 
provides funds for LEAD programs. RCW 
71.24.589. The Court could, in announc-
ing a revised rule adopting the new Stan-

dards, refer to the success of LEAD and 
support a convening to address expan-
sion of LEAD programs across the state. 

The Washington Association of Pros-
ecuting Attorney (WAPA) told the Court 
that it supports increased capacity for 
defenders. But it opposes the standards 
and wants a statewide study to evaluate 
each community’s needs and the avail-
able resources. 

WAPA acknowledged that “There are 
long-term goals that would also reduce 
the demand on the criminal justice sys-
tem, including addressing the root causes 
of crime, such as poverty, lack of access 
to education and increased access to 
mental healthcare.”

There is no real argument that the 
existing standards are outdated and need 
to be changed. And the elements of effec-
tive representation are the same whether a 
case is in Seattle or Ellensburg. After two 
years of study by the Council on Public 
Defense, the WSBA has recommended 
the needed changes, informed by 17 state 
studies and a national study. The Court 
should adopt the WSBA recommendations 
and the Legislature should invest both 
in more public defense and in programs 
such as LEAD that address the root causes 
of crime. Then there will be fewer cases 
needing defenders and more lawyers and 
staff who want to be defenders. 

Some opponents have argued that 
no reduction from the 400 misdemeanor 
per lawyer annual case limit is needed. 
I have studied misdemeanor public de-
fense for more than 20 years and I know 
that lawyers who have caseloads closer 
to those recommended by the WSBA can 
represent their clients far more effec-
tively than those who have less than five 
hours per client at 400. The defenders 
in the City of Edmonds have a caseload 
of about 280 per year, and while they 
need more resources and more time, I 
have seen them more effectively raising 
legal issues and advocating more com-
prehensively for clients than defenders 
with 400 cases are able to do.

According to the Office of Financial 
Management, “The state’s current oper-
ating budget for the 2023–25 biennium 
(from all fund sources) is $147 billion.”14 
There has to be room for increasing 
funding to local governments for public 
defense expenses.

In a New York Times Magazine ar-
ticle about reading the Talmud, the au-
thor concluded that the reading helps 

keep him grounded in his values, while 
reminding him that, even in the most 
profound crises, it’s possible to imagine 
new ways of being, new political struc-
tures, new models of coexistence and 
mutual support.15

We have the opportunity now for that 
kind of re-imagining, to step forward into 
a more fair and honest legal system.  

Robert C. Boruchowitz is a Professor from 
Practice and Director of The Defender 
Initiative at Seattle University School of 
Law. He was a public defender in King 
County for 33 years.
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