WRITING A PERSUASIVE APPELLATE BRIEF

OVERALL CONSIDERATIONS
· Remember each part of the brief should be used to persuade.  Without looking at the brief/party designation, a reader should be able to tell which side wrote the brief from reading any section of the brief:

· Questions Presented,

· Facts,

· Summary of the Argument,

· Argumentative Headings, or

· Argument.

· Work to keep your credibility and integrity.  For example, if you misrepresent or overstate the facts, the court will question your representation of the law.

· Be respectful at all times.  Don’t “snipe” at your opponent.

· Show the court that you cared enough about your case to take the time to thoughtfully revise, edit, proofread, and cite check, both for proper form and the current status of the case.  (Don’t forget subsequent history where required.)

· Remember writing a brief is a recursive process.  For example, you may need to revise/refocus your questions presented or facts once you have finalized your arguments.

· Make your reader’s job easy.  Clear, concise, well-organized writing that is free of grammar and punctuation errors is a pleasure to read.

· Write with conviction.  Believe in the justice of your position.

ARGUMENT SECTION
See § 9.13 in The Legal Writing Handbook  Summary of the Argument.

See § 9.15 in The Legal Writing Handbook.

· Organize your argument section so it is logical, coherent, and “readable.”  Do not make your
reader struggle to understand your argument.
· There are several things to consider when determining the order of your arguments:
· Are there threshold issues?
· Will the court need to address the issues in a specific order?
· Should you lead with your strongest argument or with the 
argument that gets you the best relief (dismissal versus a remand)?
· Your are not bound by your opponent’s sequence of arguments.
· Address, but do not “flag” your opponent’s arguments.  Do not say “my opponent may argue,” just make your point about why the countervailing argument is weak and should be rejected.
· State the law favorably at all levels, from general rule to specific application.
· Make the connection between  the law and your facts explicit.  Do not be conclusory.
· Do not be over inclusive.  Don’t tell the court about every case you read; tell the court what it needs to know to decide the issue(s) before it.
· Avoid writing a “book report.”  Organize your argument around legal principles, not cases.
· Avoid words like “clearly,” and “obviously.”  Courts view these words as “red flags” marking holes in your argument.  If the law/result/merits of the case are clear, you don’t need to say so—just set out the argument.
· Use quotes sparingly.
· Do not jump back and forth between general and specific 
applications in the same subsection.
· As a check for both organization and principle-based analysis, do an after the fact outline or highlight the first sentence in each paragraph.  Read in sequence, the topic sentences should be a de facto outline of your argument.  If your topic sentences begin with “In State v. Smith,” your argument may not be principle-based.
· Use proper citation form.
USING ASSERTIONS IN APPELLATE BRIEFS 

TO FOCUS YOUR READER
Note:  While these examples are from briefs to an intermediate court of appeals, the underlying principle--text that stands on its own and persuades--works
 regardless of which level court is deciding the case. 

While argumentative headings serve as roadmaps and locators for your reader, including an assertion at the beginning of a section or subsection can be useful to your reader and make your brief more persuasive.  

First, the text should be able to stand on its own.  This means that sometimes you may want an assertion that closely mirrors (but does not repeat verbatim) the argumentative heading.  For example, your heading may focus on the court, while your assertion focuses on the error: 

Heading:   THE TRIAL COURT COMMITTED 





 REVERSIBLE ERROR WHEN IT . . .

Text:  The trial court's error requires reversal because  . . ..

Second, the analysis in the subsection might have multiple steps, and an assertion can help give your reader a roadmap and a favorable context.  

Whether or not you use assertions can turn on the content in a particular section:  You may, in fact, decide to use assertions at the start of selected sections only.  

Below are examples from prior Legal Writing II briefs where the writers included assertions:

Example 1:

I.
THE TRIAL COURT PROPERLY GRANTED, IN PART, THE CITY’S CR 50 MOTION FOR DIRECTED VERDICT AND DISMISSED THE CISD COUNT. 
At the close of Officer Cowdery’s case, the trial court properly dismissed Officer Cowdery’s CISD claim pursuant to CR 50 because Officer Cowdery did not present sufficient evidence for a reasonable jury to find that the City owed a duty to provide a CISD.  A CR 50 motion may be granted at the close of a plaintiff's case if the plaintiff has been “fully heard” and “there is no legally sufficient evidentiary basis for a reasonable jury to find… for that party.”  CR 50 (a)(1). 

Example 2:

A.     The basis of knowledge prong was met because the informant observed the site of the cooks and people involved in the cooks several times, including the day the informant was arrested.
The basis of knowledge prong was satisfied because the affidavit established that the informant had personal first-hand knowledge and observation concerning who was involved with the cook as well as the process used to manufacture methamphetamine.

